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%LOO�&����LV�DQ�RPQLEXV�ELOO�WKDW�DPHQGV����IHGHUDO�VWDWXWHV�VR�DV�WR�H[WHQG�EHQHILWV�DQG�
REOLJDWLRQV�WR�VDPH�VH[�FRXSOHV�RQ�WKH�VDPH�EDVLV�DV�FRPPRQ�ODZ�RSSRVLWH�VH[�FRXSOHV��7KH�ELOO�LV�
GHVLJQHG�WR�EULQJ�IHGHUDO�OHJLVODWLRQ�LQWR�FRPSOLDQFH�ZLWK�UHFHQW�GHFLVLRQV�RI�WKH�6XSUHPH�&RXUW�RI�
&DQDGD�KROGLQJ�WKDW�JRYHUQPHQWV�FDQQRW�OLPLW�EHQHILWV�RU�REOLJDWLRQV�WR�RSSRVLWH�VH[�FRPPRQ����
�

8QGHU�WKH�FXUUHQW�-XGJHV�$FW��DQQXLWLHV�DQG�FHUWDLQ�RWKHU�SD\PHQWV�DUH�SURYLGHG�IRU�
WKH�VXUYLYLQJ�VSRXVH�RI�D�MXGJH��+RZHYHU��WKHVH�SD\PHQWV�DUH�RQO\�SURYLGHG�WR�PDUULHG�VSRXVHV��DQG�
GR�QRW�H[WHQG�WR�XQPDUULHG�SDUWQHUV�RI�WKH�VDPH�RU�RSSRVLWH�VH[��7KH�SURSRVHG�DPHQGPHQWV�LQ�%LOO�
&����ZRXOG�DGG�D�QHZ�GHILQLWLRQ�RI�¶VXUYLYRU·�WR�VHFWLRQ���RI�WKH�-XGJHV�$FW��ZKLFK�ZRXOG�LQFOXGH�ERWK�
D�SHUVRQ�ZKR�ZDV�OHJDOO\�PDUULHG�WR�WKH�MXGJH�LPPHGLDWHO\�EHIRUH�KLV�RU�KHU�GHDWK�DQG�D�SHUVRQ�ZKR�
KDV�FRKDELWHG�ZLWK�WKH�MXGJH�LQ�D�FRQMXJDO�UHODWLRQVKLS�IRU�D�SHULRG�RI�DW�OHDVW�RQH�\HDU�LPPHGLDWHO\�
EHIRUH�KLV�RU�KHU�GHDWK��%LOO�&����IXUWKHU�SURYLGHV�WKDW�¶VXUYLYRUV·�DUH�HQWLWOHG�WR�SD\PHQW�RI�DQ�DQQXLW\�
XQGHU�VHFWLRQ��������D�UHPRYDO�DOORZDQFH�XQGHU�VHFWLRQ��������DQG�D�OXPS�VXP�SD\PHQW�XQGHU�VHFWLRQ�
������%LOO�&����DOVR�SURYLGHV�D�PHWKRG�RI�DSSRUWLRQLQJ�DQ�DQQXLW\�LQ�FLUFXPVWDQFHV�ZKHUH�WKHUH�DUH�
WZR� VXUYLYRUV�ZLWK� DQ� HQWLWOHPHQW� WR� WKH� DQQXLW\��7KHUH� DUH� IXUWKHU� SURYLVLRQV� HQVXULQJ� WKDW� DQ\�
FKLOGUHQ�RI�VXUYLYRUV�DUH�WUHDWHG�RQ�DQ�HTXDO�EDVLV�LQ�WHUPV�RI�WKHLU�ULJKWV�DQG�HQWLWOHPHQWV�XQGHU�WKH�
$FW��
�

,Q�WKLV�RSLQLRQ�,�SURSRVH�WR�GHDO�RQO\�ZLWK�FRQVWLWXWLRQDO�LVVXHV�LQ�UHODWLRQ�WR�WKH�-XGJHV�
$FW�DULVLQJ�IURP�WKH�UHFHQW�6XSUHPH�&RXUW�GHFLVLRQV�LQ�0LURQ��(JDQ�DQG�0��Y��+��([FHSW�DV�H[SUHVVO\�
VHW�RXW�KHUHLQ��,�GR�QRW�FRQVLGHU�RWKHU�SRWHQWLDO�FRQVWLWXWLRQDO�LVVXHV�WKDW�PLJKW�EH�UDLVHG�LQ�UHODWLRQ�WR�
WKH�-XGJHV�$FW��
5HFHQW�6HFWLRQ����-XULVSUXGHQFH�



�
7KH�6XSUHPH�&RXUW�RI�&DQDGD�KDV�GHYHORSHG�D�FRPSOLFDWHG�WHVW�IRU�GHWHUPLQLQJ�WKH�

FLUFXPVWDQFHV�LQ�ZKLFK�OHJLVODWLYH�SURYLVLRQV�ZLOO�EH�IRXQG�WR�EH�¶GLVFULPLQDWRU\·�ZLWKLQ�WKH�PHDQLQJ�RI�
VHFWLRQ�������RI�WKH�&KDUWHU��+RZHYHU��IRU�SXUSRVHV�RI�WKH�SUHVHQW�RSLQLRQ��LW�LV�XQQHFHVVDU\�WR�UHYLHZ�
WKH�GHWDLOV�RI�WKLV�WHVW��,�ZLOO�VLPSO\�DVVXPH�WKDW�WKH�H[LVWLQJ�SURYLVLRQV�LQ�WKH�-XGJHV�$FW�ZKLFK�UHVWULFW�
WKH�HQWLWOHPHQW� WR�FHUWDLQ�SD\PHQWV� WR�PDUULHG�VSRXVHV�DUH�GLVFULPLQDWRU\�ZLWKLQ� WKH�PHDQLQJ�RI�
VHFWLRQ�������RI�WKH�&KDUWHU��ERWK�RQ�JURXQGV�RI�PDULWDO�VWDWXV��LQ�WKDW�WKH\�H[FOXGH�FRPPRQ�ODZ�
SDUWQHUV��DQG�VH[XDO�RULHQWDWLRQ��LQ�WKDW�WKH\�H[FOXGH�VDPH�VH[�SDUWQHUV����3URFHHGLQJ�RQ�WKH�EDVLV�RI�
WKLV�DVVXPSWLRQ��WKH�LVVXH�ZKLFK�\RX�KDYH�UDLVHG�IRU�P\�FRQVLGHUDWLRQ�FDQ�EH�UHVROYHG�WKURXJK�DQ�
DQDO\VLV�RI�WKH�SURSRVHG�DPHQGPHQWV�LQ�%LOO�&����LQ�OLJKW�RI�WKH�UHDVRQLQJ�DQG�UHVXOW�LQ�WKH�NH\�UHFHQW�
GHFLVLRQV�RI�WKH�6XSUHPH�&RXUW�GHDOLQJ�ZLWK�GLVFULPLQDWLRQ�RQ�WKH�EDVLV�RI�PDULWDO�VWDWXV�DQG�VH[XDO�
RULHQWDWLRQ���
�

,�WXUQ�QRZ�WR�D�EULHI�VXPPDU\�RI�WKH�UHDVRQLQJ�LQ�WKHVH�UHFHQW�FDVHV��
�

,Q�0LURQ��VXSUD��WKHUH�ZHUH�WKUHH�VHSDUDWH�RSLQLRQV�ZULWWHQ��ZLWK�QR�VLQJOH�RSLQLRQ�
DWWUDFWLQJ�WKH�VXSSRUW�RI�D�PDMRULW\�RI�WKH�&RXUW��0DGDP�-XVWLFH�0F/DFKOLQ��LQ�DQ�RSLQLRQ�FRQFXUUHG�
LQ� E\� 6RSLQND�� &RU\� DQG� ,DFREXFFL� --��� IRXQG� WKDW� ´PDULWDO� VWDWXVµ� ZDV� DQ� DQDORJRXV� JURXQG� RI�
GLVFULPLQDWLRQ�IRU�SXUSRVHV�RI�VHFWLRQ���������7KH�6XSUHPH�&RXUW�KDG�HDUOLHU�GHWHUPLQHG�LQ�DQVWLWXWH�
´GLVFULPLQDWLRQµ�IRU�SXUSRVHV�RI�VHFWLRQ��������WKHUH�PXVW�EH�D�GHQLDO�RI�́ HTXDO�SURWHFWLRQµ�RU�́ HTXDO�
EHQHILW\��YLRODWHG�VHFWLRQ�������DQG�FRXOG�QRW�EH�MXVWLILHG�XQGHU�VHFWLRQ����$V�DQ�DSSURSULDWH�UHPHG\��D�
UHYLVHG�GHILQLWLRQ�RI�´VSRXVHµ�ZKLFK�KDG�ODWHU�EHHQ�DGRSWHG�E\�WKH�/HJLVODWXUH��DQG�ZKLFK�LQFOXGHG�
KHWHURVH[XDO�FRXSOHV�ZKR�KDG�FRKDELWHG�IRU�WKUHH�\HDUV�RU�ZKR�KDG�OLYHG�LQ�D�SHUPDQHQW�UHODWLRQVKLS�
ZLWK�D�FKLOG��ZDV�UHWURDFWLYHO\�¶UHDG�LQ���
�

,�QRWH�WKDW�RQO\�IRXU�RI�WKH�QLQH�PHPEHUV�RI�WKH�&RXUW�LQ�0LURQ�HQGRUVHG�0DGDP�
-XVWLFH�0F/DFKOLQ·V�FRQFOXVLRQ� WKDW�´PDULWDO� VWDWXVµ� LV�DQ�DQDORJRXV�JURXQG�RI�GLVFULPLQDWLRQ� IRU�
SXUSRVHV�RI�VHFWLRQ��������+RZHYHU��DV�QRWHG�DERYH��,�ZLOO�DVVXPH��IRU�SXUSRVHV�RI�WKLV�RSLQLRQ��WKDW�
PDULWDO�VWDWXV�FRQVWLWXWHV�DQ�DQDORJRXV�JURXQG�RI�GLVFULPLQDWLRQ�IRU�SXUSRVHV�RI�VHFWLRQ��������,�ZLOO�
IXUWKHU�DVVXPH� WKDW� WKH�H[LVWLQJ�SURYLVLRQV� LQ� WKH�-XGJHV�$FW��ZKLFK�UHVWULFW� WKH�HQWLWOHPHQW� WR�DQ�
DQQXLW\�RU�FHUWDLQ�RWKHU�SD\PHQWV�WR�PDUULHG�VSRXVHV�DQG�ZKLFK�H[FOXGH�FRPPRQ�ODZ�VSRXVHV�LV�
GLVFULPLQDWRU\�ZLWKLQ�WKH�PHDQLQJ�RI�VHFWLRQ���������
�

,Q�(JDQ��VXSUD���D�PDMRULW\�RI�WKH�6XSUHPH�&RXUW��FRQVLVWLQJ�RI�/·+HXUHX[�'XEp��
6RSLQND��&RU\��0F/DFKOLQ�DQG�,DFREXFFL�--���DJUHHG�WKDW�OHJLVODWLRQ�ZKLFK�SURYLGHG�D�EHQHILW�WR�D�
´VSRXVHµ��GHILQHG�LQWHU�DOLD�DV�D�SHUVRQ�RI�WKH�RSSRVLWH�VH[��DQG�H[FOXGLQJ�VDPH�VH[�FRXSOHV��YLRODWHG�
VHFWLRQ��������$OWKRXJK�D�PDMRULW\�RI� WKH�&RXUW� IRXQG�WKH�LPSXJQHG�OHJLVODWLRQ�WR�EH�FRQWUDU\�WR�
VHFWLRQ��������WKH�OHJLVODWLRQ�ZDV�XOWLPDWHO\�XSKHOG�XQGHU�VHFWLRQ���VLQFH�6RSLQND�-��FRQFOXGHG�WKDW�WKH�
OLPLWDWLRQ�RQ�VHFWLRQ�������ULJKWV�FRXOG�EH�GHPRQVWUDEO\�MXVWLILHG�LQ�D�IUHH�DQG�GHPRFUDWLF�VRFLHW\��
�

0RUH� UHFHQWO\�� LQ�0��Y��+�� D�PDMRULW\�RI� WKH�6XSUHPH�&RXUW�KHOG� WKDW�SURYLQFLDO�
OHJLVODWLRQ�ZKLFK�GHILQHG�´VSRXVHµ�DV�LQFOXGLQJ�D�´PDQ�DQG�D�ZRPDQ�ZKR�DUH�QRW�PDUULHG�WR�HDFK�
RWKHU�DQG�KDYH�FRKDELWHG���FRQWLQXRXVO\�IRU�D�SHULRG�RI�QRW�OHVV�WKDQ�WKUHH�\HDUVµ���YLRODWHG�VHFWLRQ�
������DQG�FRXOG�QRW�EH�MXVWLILHG�XQGHU�VHFWLRQ����7KH�&RXUW�KHOG�WKDW�H[FOXGLQJ�VDPH�VH[�FRXSOHV�IURP�
WKLV�OHJLVODWLYH�GHILQLWLRQ�ZDV�EDVHG�RQ�WKH�YLHZ�WKDW�VDPH�VH[�UHODWLRQVKLSV�JHQHUDOO\�ZHUH�OHVV�ZRUWK\�RI�
UHFRJQLWLRQ�DQG�SURWHFWLRQ��ZLWK�WKLV�H[FOXVLRQ�SHUSHWXDWLQJ�WKH�GLVDGYDQWDJHV�VXIIHUHG�E\�LQGLYLGXDOV�LQ�



VDPH�VH[�UHODWLRQVKLSV��7KH�PDMRULW\�RI�WKH�&RXUW�ZDV�RI�WKH�YLHZ�WKDW�WKH�UHOHYDQW�OHJLVODWLYH�SURYLVLRQ�
VKRXOG�EH�GHFODUHG�WR�EH�RI�QR�IRUFH�DQG�HIIHFW��ZLWK�WKH�HIIHFW�RI�WKH�GHFODUDWLRQ�EHLQJ�VXVSHQGHG�IRU�D�
SHULRG�RI�VL[�PRQWKV��
�

$SSO\LQJ�WKHVH�FDVHV�WR�WKH�SURYLVLRQV�LQ�WKH�H[LVWLQJ�-XGJHV�$FW��,�DVVXPH�WKDW�WKH�
H[LVWLQJ�HQWLWOHPHQWV�XQGHU�WKH��$FW�SURYLGLQJ�IRU�DQQXLWLHV�DQG�FHUWDLQ�RWKHU�SD\PHQWV�WR�PDUULHG�
VSRXVHV�RI�MXGJHV�YLRODWH�VHFWLRQ�������RI�WKH�&KDUWHU��7KH�UHOHYDQW�LVVXH�LV�ZKHWKHU�WKH�DPHQGPHQWV�
SURSRVHG�LQ�%LOO�&����FXUH�WKH�FRQVWLWXWLRQDO�GLIILFXOW\�SRVHG�E\�WKH�H[LVWLQJ�SURYLVLRQV���
�

6HFWLRQ�����RI�%LOO�&����SURSRVHV�WR�DGG�WKH�IROORZLQJ�GHILQLWLRQV�WR�VHFWLRQ���RI�WKH�
-XGJHV�$FW��
�
´FRPPRQ�

�ODZ�SDUWQHUµ��LQ�UHODWLRQ�WR�DQ�LQGLYLGXDO��PHDQV�D�SHUVRQ�ZKR�LV�FRKDELWLQJ�
ZLWK�WKH�LQGLYLGXDO�LQ�D�FRQMXJDO�UHODWLRQVKLS��KDYLQJ�VR�FRKDELWHG�IRU�D�SHULRG�
RI�DW�OHDVW�RQH�\HDU��

�
´VXUYLYRUµ��LQ�UHODWLRQ�WR�D�MXGJH��PHDQV�D�SHUVRQ�ZKR�ZDV�PDUULHG�WR�WKH�MXGJH�DW�WKH�WLPH�RI�WKH�MXGJH·V�GHDWK�
RU�ZKR�HVWDEOLVKHV�WKDW�KH�RU�VKH�ZDV�FRKDELWLQJ�ZLWK�WKH�MXGJH�LQ�D�FRQMXJDO�UHODWLRQVKLS�DW�WKH�WLPH�RI�WKH�
MXGJH·V�GHDWK�DQG�KDG�VR�FRKDELWHG�IRU�D�SHULRG�RI�DW�OHDVW�RQH�\HDU��

�
�

7KHVH� GHILQLWLRQV� EHFRPH� WKH� EDVLV� IRU� GHWHUPLQLQJ� WKH� HQWLWOHPHQWV� RI� ´VXUYLYRUVµ� DQG�
´FRPPRQ�ODZ�SDUWQHUVµ�WR�DQQXLWLHV�RU�YDULRXV�RWKHU�SD\PHQWV�XQGHU�WKH�-XGJHV�$FW��
�
'LVFULPLQDWLRQ�RQ�WKH�EDVLV�RI�¶VH[XDO�RULHQWDWLRQ·�
�

,W� LV�DSSDUHQW� WKDW� WKHVH�GHILQLWLRQV�SODFH�VDPH�VH[�DQG�KHWHURVH[XDO�FRPPRQ�ODZ�
SDUWQHUV�RQ�DQ�HTXDO�IRRWLQJ��7KDW�LV��WKH�SURSRVHG�GHILQLWLRQV�PDNH�QR�GLVWLQFWLRQ�EHWZHHQ�VDPH�VH[�
DQG� KHWHURVH[XDO� FRPPRQ� ODZ� SDUWQHUV�� WUHDWLQJ� ERWK� DV� EHLQJ� HOLJLEOH� IRU� LQFOXVLRQ� ZLWKLQ� WKH�
GHILQLWLRQ�RI�´FRPPRQ�ODZ�SDUWQHUµ�DQG�´VXUYLYRUµ����
�

7KHUHIRUH��LQ�P\�YLHZ�WKHUH�LV�QR�EDVLV�IRU�FRQFOXGLQJ�WKDW�WKH�SURSRVHG�GHILQLWLRQV�
FRQVWLWXWH�GLVFULPLQDWLRQ�LQ�UHODWLRQ�WR�VDPH�VH[�FRPPRQ�ODZ�SDUWQHUV��DV�GLVWLQFW�IURP�KHWHURVH[XDO�
FRPPRQ�ODZ�SDUWQHUV��
�
'LVFULPLQDWLRQ�RQ�WKH�EDVLV�RI�¶PDULWDO�VWDWXV·�
�

+RZHYHU��WKH�GHILQLWLRQV�GR�FRQWLQXH�WR�SURYLGH�VRPHZKDW�GLIIHUHQW�WUHDWPHQW�IRU�
PDUULHG�SHUVRQV�DV�RSSRVHG�WR�SDUWQHUV�FRKDELWLQJ�LQ�D�FRQMXJDO�UHODWLRQVKLS�RXWVLGH�RI�PDUULDJH��7ZR�
FRQWLQXLQJ�GLVWLQFWLRQV�DUH�UHOHYDQW��)LUVW��D�FRPPRQ�ODZ�SDUWQHU�PXVW�KDYH�FRKDELWHG�IRU�D�SHULRG�RI�
DW�OHDVW�RQH�\HDU�LQ�RUGHU�WR�IDOO�ZLWKLQ�WKH�GHILQLWLRQ�RI�FRPPRQ�ODZ�SDUWQHU�RU�VXUYLYRU��6HFRQG��WKH�
FRPPRQ�ODZ�SDUWQHU�PXVW�KDYH�EHHQ�FRKDELWLQJ�LQ�D�FRQMXJDO�UHODWLRQVKLS�DW�WKH�WLPH�WKH�ULJKW�WR�DQ�
DQQXLW\�RU�RWKHU�SD\PHQW�DULVHV��ZKLFK�LQ�PRVW�FDVHV�ZLOO�EH�XSRQ�WKH�GHDWK�RI�WKH�MXGJH���,Q�FRQWUDVW��
D�PDUULHG�VSRXVH�QHHG�QRW�EH�DFWXDOO\�FRKDELWLQJ�ZLWK�WKH�MXGJH�DW�WKH�UHOHYDQW�WLPH�LQ�RUGHU�WR�TXDOLI\�
IRU� DQ� DQQXLW\�RU�RWKHU�SD\PHQW��7KHUHIRUH� WKH�TXHVWLRQ� WKDW� DULVHV� LV�ZKHWKHU� WKHVH�FRQWLQXLQJ�
GLVWLQFWLRQV�EHWZHHQ�PDUULHG�DQG�XQPDUULHG�FRPPRQ�ODZ�SDUWQHUV�FRQVWLWXWH�GLVFULPLQDWLRQ�DJDLQVW�
FRPPRQ�ODZ�SDUWQHUV��



�
&RQVLGHULQJ�ILUVW�WKH�UHTXLUHPHQW�WKDW�FRPPRQ�ODZ�SDUWQHUV�PXVW�FRKDELW�IRU�D�SHULRG�

RI�DW�OHDVW�RQH�\HDU�EHIRUH�IDOOLQJ�ZLWKLQ�WKH�UHOHYDQW�GHILQLWLRQV��LW�LV�DSSDUHQW�WKDW�LW�LV�DQ�LQHYLWDEOH�
IHDWXUH�RI�DQ\�VXFK�GHILQLWLRQV�WKDW�VRPH�GHWHUPLQDWH�SHULRG�RI�FRKDELWDWLRQ�EH�VHOHFWHG�DV�WKH�EDVLV�
IRU�LQFOXVLRQ�RU�H[FOXVLRQ��7KXV�YDULRXV�SURYLQFLDO�DQG�IHGHUDO�VWDWXWHV�ZKLFK�LQFOXGH�GHILQLWLRQV�RI�
FRPPRQ�ODZ�SDUWQHUV�RU�VSRXVHV�JHQHUDOO\�UHTXLUH�FRKDELWDWLRQ�IRU�SHULRGV�UDQJLQJ�IURP�RQH�\HDU�WR�
WKUHH�\HDUV��RU�GHILQH�WKH�UHODWLRQVKLS�LQ�WHUPV�RI�EHLQJ�SDUHQWV�RI�D�FKLOG��7KH�6XSUHPH�&RXUW�RI�
&DQDGD��LQ�LWV�UHFHQW�FRQVLGHUDWLRQ�RI�VXFK�UHTXLUHPHQWV��KDV�FRPPHQWHG�IDYRXUDEO\�RQ�OHJLVODWLYH�
SURYLVLRQV�ZKLFK�LQFOXGH�FULWHULD�RI�WKLV�NLQG��ZLWKRXW�FRPPHQWLQJ�VSHFLILFDOO\�RQ�WKH�SDUWLFXODU�FULWHULD�
RU�OHQJWK�RI�WLPH�VHW�RXW�LQ�WKH�UHOHYDQW�VWDWXWHV���
�

)RU�H[DPSOH��LQ�0LURQ��0DGDP�-XVWLFH�0F/DFKOLQ��DIWHU�ILQGLQJ�WKH�H[LVWLQJ�GHILQLWLRQ�
RI�VSRXVH�LQ�WKH�,QVXUDQFH�$FW�WR�EH�RI�QR�IRUFH�DQG�HIIHFW��¶UHDG�LQ·�WR�WKH�,QVXUDQFH�$FW�D�GHILQLWLRQ�
RI�´VSRXVHµ�ZKLFK�LQFOXGHG��LQWHU�DOLD��SHUVRQV�ZKR�´KDYH�FRKDELWHG�FRQWLQXRXVO\�IRU�D�SHULRG�RI�QRW�
OHVV�WKDQ�WKUHH�\HDUV��RU�KDYH�FRKDELWHG�LQ�D�UHODWLRQVKLS�RI�VRPH�SHUPDQHQFH�LI�WKH\�DUH�WKH�QDWXUDO�RU�
DGRSWLYH� SDUHQWV� RI� D� FKLOG�µ��� (DUOLHU� LQ� KHU� UHDVRQV� LQ�0LURQ��0DGDP� -XVWLFH�0F/DFKOLQ� KDG�
FRPPHQWHG�IDYRXUDEO\�RQ�D�GHILQLWLRQ�RI�´VSRXVHµ�IRXQG�LQ� WKH�2QWDULR�+XPDQ�5LJKWV�&RGH�����
0DGDP� -XVWLFH� 0F/DFKOLQ� PDGH� QR� FRPPHQW� DV� WR� VLJQLILFDQFH� RI� WKH� IDFW� WKDW� D� WKUHH�\HDU�
FRKDELWDWLRQ�SHULRG�ZDV�UHTXLUHG�XQGHU�WKH�UHYLVHG�YHUVLRQ�RI�WKH�,QVXUDQFH�$FW��DV�RSSRVHG�WR�WKH�
RQH�\HDU�SHULRG�XQGHU�WKH�+XPDQ�5LJKWV�&RGH��
�

,Q�(JDQ��DW�LVVXH�ZDV�D�GHILQLWLRQ�RI�´VSRXVHµ�LQ�WKH�W���ZKLFK�SURYLGHG�DV�IROORZV��
�
´VSRXVHµ��LQ�UHODWLRQ�WR�DQ\�SHUVRQ��LQFOXGHV�D�SHUVRQ�RI�WKH�RSSRVLWH�VH[�ZKR�LV�OLYLQJ�ZLWK�WKDW�SHUVRQ��
KDYLQJ� OLYHG�ZLWK� WKDW� SHUVRQ� IRU� DW� OHDVW� RQH� \HDU�� LI� WKH� WZR�SHUVRQV� KDYH� SXEOLFO\� UHSUHVHQWHG�
WKHPVHOYHV�DV�KXVEDQG�DQG�ZLIH��

�
�

��
�
´WLRQ���RI�WKH��

$FW�WKH�GHILQLWLRQ�RI�́ VSRXVHµ�VKRXOG�EH�UHDG�GRZQ�E\�GHOHWLQJ�WKH�ZRUGV�́ RI�
WKH�RSSRVLWH�VH[µ�DQG�UHDGLQJ�LQ�WKH�ZRUGV�´RU�DV�DQ�DQDORJRXV�UHODWLRQVKLSµ�
DIWHU�WKH�ZRUGV�´LI�WKH�WZR�SHUVRQV�SXEOLFO\�UHSUHVHQW�WKHPVHOYHV�DV�KXVEDQG�
DQG�ZLIH�µ��
�

$V�LQ��
0LURQ��WKH�IDFW�WKDW�WKH�DPHQGHG�GHILQLWLRQ�RI�́ VSRXVHµ�ZRXOG�KDYH�UHTXLUHG�D�RQH��\HDU�FRKDELWDWLRQ�
SHULRG�DWWUDFWHG�QR�FRPPHQW�IURP�WKHVH�PHPEHUV�RI�WKH�&RXUW���
�

2WKHU�UHFHQW�FRXUW�GHFLVLRQV�KDYH�DOVR�XSKHOG�DV�YDOLG�VLPLODU�GHILQLWLRQV�RI�¶VSRXVH·�
SURYLGLQJ�IRU�D�RQH����
�

,� FRQFOXGH� WKDW�� DOWKRXJK� WKHVH�GHFLVLRQV�KDYH�QRW�FRPPHQWHG�VSHFLILFDOO\�RQ� WKH�
UHTXLUHPHQW� RI� D� RQH�\HDU� FRKDELWDWLRQ� SHULRG� LQ� WKH� FRQWH[W� RI� WKH� GHILQLWLRQ� RI� FRPPRQ� ODZ�
UHODWLRQVKLSV�� WKH� FRXUWV� KDYH� XSKHOG� DV� YDOLG� OHJLVODWLYH� SURYLVLRQV� WKDW� KDYH� LQFOXGHG� VXFK� D�



UHTXLUHPHQW��,�DOVR�QRWH�WKDW�WKH�FRXUWV�KDYH�EHHQ�SUHSDUHG�WR�XSKROG�UHTXLUHPHQWV�RI�FRKDELWDWLRQ�
IRU�DV�ORQJ�DV�WKUHH�\HDUV�LQ�RUGHU�WR�IDOO�ZLWKLQ�WKH�GHILQLWLRQ�RI�D�FRPPRQ�ODZ�VSRXVH��WKXV�WKH�OHVV�
RQHURXV�RQH�\HDU�UHTXLUHPHQW�VHW�RXW�LQ�%LOO�&����VKRXOG�SRVH�QR�FRQVWLWLWLRQDO�GLIILFXOW\��,�FRQFOXGH�
WKDW�WKH�LQFOXVLRQ�RI�D�RQH�\HDU�FRKDELWDWLRQ�UHTXLUHPHQW�LQ�WKH�GHILQLWLRQV�RI�́ FRPPRQ�ODZ�SDUWQHUµ�
DQG�´VXUYLYRUµ�GRHV�QRW�UDLVH�DQ\�FRQVWLWXWLRQDO�GLIILFXOW\��
�

7KLV�OHDYHV�IRU�FRQVLGHUDWLRQ�WKH�RWKHU�GLVWLQFWLRQ�WKDW�LV�GUDZQ�EHWZHHQ�FRPPRQ�ODZ�
SDUWQHUV�DQG�PDUULHG�VSRXVHV�LQ�WKH�SURSRVHG�GHILQLWLRQV��QDPHO\��WKH�UHTXLUHPHQW�WKDW�WKH�FRPPRQ�
ODZ�SDUWQHU�PXVW�KDYH�EHHQ�FRKDELWLQJ�LQ�D�FRQMXJDO�UHODWLRQVKLS�DW�WKH�WLPH�WKH�ULJKW�WR�DQ�DQQXLW\�RU�
RWKHU�SD\PHQW�DULVHV��,Q�FRQWUDVW��WKHUH�LV�QR�VXFK�UHTXLUHPHQW�LQ�UHVSHFW�RI�D�PDUULHG�VSRXVH�ZKR��
DOWKRXJK�OHJDOO\�PDUULHG��PD\�EH�OLYLQJ�VHSDUDWH�DQG�DSDUW�IURP�KLV�RU�KHU�VSRXVH�DQG�\HW�IDOO�ZLWKLQ�WKH�
GHILQLWLRQ�RI�D�VXUYLYRU��
�

������0RUHRYHU��,�QRWH�WKDW�LQ�D�QXPEHU�RI�UHFHQW�FDVHV�WKH�FRXUWV�KDYH�LQGLFDWHG�WKDW�OHJLVODWLYH�
GHILQLWLRQV�RI�¶VSRXVH·�ZKLFK�LQFOXGHG�D�UHTXLUHPHQW�WKDW�WKH�SDUWQHUV�EH�FRKDELWLQJ�DW�WKH�WLPH�DQ�
HQWLWOHPHQW�RU�REOLJDWLRQ�DULVHV��DV�RSSRVHG�WR�DW�VRPH�SRLQW�LQ�WKH�SDVW��KDYH�EHHQ�XSKHOG�DV�YDOLG��
)RU�H[DPSOH��WKH�SURYLVLRQ�FRQVLGHUHG�E\�WKH�6XSUHPH�&RXUW�LQ�(JDQ�GHILQHG�D�́ VSRXVHµ�DV�LQFOXGLQJ�
D�SHUVRQ�´ZKR�LV�OLYLQJ�ZLWK�>DQRWKHU@�SHUVRQµ��P\�HPSKDVLV���7KH�SURYLVLRQ�LQ�WKH�,QFRPH�7D[�$FW�
FRQVLGHUHG�E\�WKH�2QWDULR�&RXUW�RI�$SSHDO�LQ�5RVHQEHUJ��������:KLOH�LQ�QHLWKHU�LQVWDQFH�GLG�WKH�FRXUWV�
FRPPHQW�VSHFLILFDOO\�RQ�WKH�UHTXLUHPHQW�RI�FXUUHQW�FRKDELWDWLRQ�LQ�RUGHU�WR�IDOO�ZLWKLQ�WKH�UHOHYDQW�
GHILQLWLRQ��WKH\�ZHUH�SUHSDUHG�WR�XSKROG�SURYLVLRQV�LQFOXGLQJ�VXFK�D�UHTXLUHPHQW���
�

$FFRUGLQJO\��,�FRQFOXGH�WKDW�WKH�UHTXLUHPHQW�WKDW�D�SHUVRQ�EH�FRKDELWLQJ�DW�WKH�UHOHYDQW�
WLPH�LQ�RUGHU�WR�IDOO�ZLWKLQ�WKH�GHILQLWLRQ�RI�´FRPPRQ�ODZ�SDUWQHUµ�RU�´VXUYLYRUµ�LQ�WKH�SURSRVHG�
DPHQGPHQWV�WR�%LOO�&����LV�IXOO\�FRQVLVWHQW�ZLWK�WKH�UHFHQW�MXGLFLDO�FRQVLGHUDWLRQ�RI�VLPLODU�OHJLVODWLYH�
SURYLVLRQV��
�

,Q�P\�YLHZ��WKHUHIRUH��WKH�SURSRVHG�DPHQGPHQWV�UHSUHVHQW�DQ�DSSURSULDWH�UHVSRQVH�WR�
WKH�UHFHQW�6XSUHPH�&RXUW�RI�&DQDGD�GHFLVLRQV�UHOHYDQW�WR�WKHVH�DPHQGPHQWV��
�
)HGHUDOLVP�$UJXPHQWV�
�

7KH�UHPDLQLQJ�LVVXH�LV�ZKHWKHU�WKH�SURSRVHG�DPHQGPHQWV�UDLVH�DQ\�FRQVWLWXWLRQDO�
FRQFHUQV�LQ�WHUPV�RI�WKH�GLYLVLRQ�RI�OHJLVODWLYH�SRZHUV�EHWZHHQ�3DUOLDPHQW�DQG�WKH�SURYLQFHV��,�QRWH�
WKDW�LQ������WKH�JRYHUQPHQW�LQWURGXFHG�DPHQGPHQWV�WR�WKH�-XGJHV�$FW�ZKLFK�ZRXOG�KDYH�LQWURGXFHG�D�
GHILQLWLRQ�RI�´VXUYLYLQJ�VSRXVHµ�LQWR�VHFWLRQ���RI�WKH�$FW�����7KLV�GHILQLWLRQ�LQFOXGHG�D�SHUVRQ�RI�WKH�
RSSRVLWH�VH[�ZKR�KDG�FRKDELWHG�ZLWK�D�MXGJH�LQ�D�FRQMXJDO�UHODWLRQVKLS�IRU�D�SHULRG�RI�DW�OHDVW�RQH�\HDU�
LPPHGLDWHO\�SULRU�WR�WKH�MXGJH·V�GHDWK��6XUYLYLQJ�VSRXVHV�ZRXOG�KDYH�EHHQ�HQWLWOHG�WR�DQ�DQQXLW\�DQG�
FHUWDLQ�RWKHU�SD\PHQWV�XQGHU�WKH�$FW��
�

:KHQ�WKHVH�DPHQGPHQWV�UHDFKHG�WKH�6HQDWH��DQ�H[SHUW�ZLWQHVV�UDLVHG�TXHVWLRQV�DV�WR�
ZKHWKHU�WKHVH�DPHQGPHQWV�UHSUHVHQWHG�DQ�LQWUXVLRQ�LQWR�SURYLQFLDO�MXULVGLFWLRQ�RYHU�´SURSHUW\�DQG�
FLYLO�ULJKWVµ�XQGHU�VHFWLRQ��������RI�WKH�&RQVWLWXWLRQ�$FW����������,W�ZDV�VXJJHVWHG�WKDW�WKH�DWWHPSW�WR�
OHJLVODWH�WKH�GLYLVLRQ�RI�IDPLO\�DVVHWV�VXFK�DV�DQ�DQQXLW\�WKURXJK�WKH�GHILQLWLRQ�RI�´VXUYLYLQJ�VSRXVHµ�
PD\�DPRXQW�WR�OHJLVODWLRQ�LQ�UHODWLRQ�WR�́ SURSHUW\�DQG�FLYLO�ULJKWVµ�UDWKHU�WKDQ�LQ�UHODWLRQ�WR�WKH�SHQVLRQ�
HQWLWOHPHQWV� RI� MXGJHV�� ,W� ZDV� DOVR� SRLQWHG� RXW� WKDW� FHUWDLQ� SURYLQFLDO� VWDWXWHV� SURYLGHG� IRU� D�



FRKDELWDWLRQ�UHTXLUHPHQW�LQ�UHVSHFW�RI�FRPPRQ�ODZ�VSRXVHV�WKDW�GLIIHUHG�IURP�WKH�SHULRG�VHW�RXW�LQ�
WKH�SURSRVHG�IHGHUDO�OHJLVODWLRQ��8OWLPDWHO\�WKH�SURSRVHG�GHILQLWLRQ�RI�́ VXUYLYLQJ�VSRXVHµ�ZDV�GHOHWHG�
IURP�WKH�ELOO��
�

,Q� P\� YLHZ�� DQ\� VXJJHVWLRQ� WKDW� 3DUOLDPHQW� ODFNV� MXULVGLFWLRQ� WR� SURYLGH� IRU� WKH�
HQWLWOHPHQWV� RI� ´FRPPRQ�ODZ� VSRXVHVµ� RU� ´VXUYLYRUVµ� LQ� WKH� PDQQHU� SURSRVHG� LQ� %LOO� &���� LV�
XQIRXQGHG�� 6HFWLRQ� ���� RI� WKH�&RQVWLWXWLRQ� $FW�� ����� SURYLGHV� H[SUHVV� OHJLVODWLYH� DXWKRULW\� IRU�
3DUOLDPHQW� WR� SURYLGH� IRU� WKH� ´6DODULHV�� $OORZDQFHV�� DQG� 3HQVLRQVµ� RI� WKH� IHGHUDO� MXGLFLDU\�� ,Q�
%HDXUHJDUG�Y��&DQDGD����WKH�6XSUHPH�&RXUW�RI�&DQDGD�KDG�RFFDVLRQ�WR�FRQVLGHU�WKH�VFRSH�RI�WKLV�
SURYLVLRQ��LQ�WKH�FRQWH[W�RI�DQ�DPHQGPHQW�WR�WKH�-XGJHV�$FW�ZKLFK�UHTXLUHG�WKH�IHGHUDO�MXGLFLDU\�WR�
PDNH�D�FRQWULEXWLRQ�WRZDUGV�WKH�FRVW�RI�WKHLU�DQQXLW\�RU�SHQVLRQ�HQWLWOHPHQWV�XQGHU�WKH�$FW��2QH�RI�
WKH�DUJXPHQWV�WKDW�ZDV�UDLVHG�DJDLQVW�WKH�YDOLGLW\�RI�WKH�UHTXLUHPHQW�IRU�D�FRQWULEXWLRQ�ZDV�WKDW�WKLV�
UHSUHVHQWHG�DQ�LQWUXVLRQ�LQWR�H[FOXVLRQ�SURYLQFLDO�MXULVGLFWLRQ�RYHU�WKH�́ DGPLQLVWUDWLRQ�RI�MXVWLFH�LQ�WKH�
SURYLQFHµ��
�

����&KLHI�-XVWLFH�'LFNVRQ��ZKRVH�RSLQLRQ�RQ�WKLV�SRLQW�ZDV�HQGRUVHG�E\�DOO�PHPEHUV�RI�WKH�
&RXUW��KHOG�WKDW�VHFWLRQ�����UHSUHVHQWV�D�´VXEWUDFWLRQ��
�

G�SURYLGHG�E\�WKH�3DUOLDPHQW�RI�&DQDGD��,W�LV�GLIILFXOW�WR�FRQFHLYH�RI�FOHDUHU�
ZRUGV��7R�DWWHPSW� WR�FUHDWH�D�SURYLQFLDO� UROH� LQ� WKH�GHWHUPLQDWLRQ�RI� WKH�
VDODULHV�DQG�SHQVLRQV�RI�VXSHULRU�FRXUW�MXGJHV�LV�EOLWKHO\�WR�LJQRUH�WKLV�FOHDU�
PDQGDWH���,QGHHG�LW�WXUQV�V������RQ�LWV�KHDG���%RWK�WKH�LQWHQW�DQG�WKH�DFWXDO�
ZRUGLQJ�RI�V������DUH�FOHDU��7KHUH�LV�QR�¶IHGHUDOLVP·�OLPLWDWLRQ�RQ�3DUOLDPHQW·V�
FDSDFLW\� WR� FKDQJH� WKH� EDVLV� RI� SHQVLRQV� IRU� VXSHULRU� FRXUW� MXGJHV� IURP�
QRQ�FRQWULEXWRU\�WR�FRQWULEXWRU\���P\�HPSKDVLV��

�
/DWHU��'LFNVRQ�&�-��FRPPHQWHG�WKDW�V�����GRHV�QRW�LPSRVH�RQ�3DUOLDPHQW�WKH�GXW\�WR�FRQWLQXH�

WR�SURYLGH�MXGLFLDO�SHQVLRQV�RQ�SUHFLVHO\�WKH�VDPH�EDVLV�DV�ZDV�WKH�FDVH�LQ������DQG�WKDW�V������´FDQ�WRGD\�

VXSSRUW�IHGHUDO�OHJLVODWLRQ�EDVHG�RQ�D�GLIIHUHQW�XQGHUVWDQGLQJ�RI�¶SHQVLRQV·�µ����+H�DOVR�QRWHG�WKDW�V������
VXSSRUWV�IHGHUDO�MXULVGLFWLRQ�WR�SURYLGH�IRU�D�´VFKHPH��
�

¶RQV·� LQ� V�� ���� VSHFLILFDOO\� DXWKRUL]HV� 3DUOLDPHQW� WR� GHDO� ZLWK� WKLV�
VXEMHFW�PDWWHU��,Q�H[HUFLVLQJ�WKDW�MXULVGLFWLRQ�3DUOLDPHQW�PXVW�OHJLVODWH�ZLWK�
UHVSHFW�WR�ERWK�WKH�TXDQWXP�DQG�WKH�VFKHPH�RI�MXGLFLDO�SHQVLRQV��7KH������
ODZ�GHDOW�ZLWK�WKH�VFKHPH��6LQFH�WKH�VFKHPH�FKRVHQ�ZDV�D�ZLGHO\�XVHG�DQG�
DFFHSWHG�RQH�DQG�VLQFH�LW�ZDV�LQWURGXFHG�LQ�FRQMXQFWLRQ�ZLWK�RWKHU�FKDQJHV�WR�
MXGLFLDO�EHQHILWV�LQ�������,�VHH�QR�REMHFWLRQ�WR�LW�RQ�WKH�JURXQG�FRQWHQGHG�IRU�
E\�WKH�UHVSRQGHQW��

�
,�QRWH� WKDW� LW� LV�D�VWDQGDUG�UHTXLUHPHQW�RI�SHQVLRQ�VFKHPHV�WR�SURYLGH�IRU�HQWLWOHPHQWV�WR�

VXUYLYLQJ�VSRXVHV�RU�SDUWQHUV��,QGHHG��WKH�YHUVLRQ�RI�WKH�-XGJHV�$FW�WKDW�ZDV�EHIRUH�WKH�6XSUHPH�&RXUW�LQ�
%HDXUHJDUG�SURYLGHG� IRU�HQWLWOHPHQWV� WR� ´VXUYLYLQJ� VSRXVHVµ��GHILQHG� LQ� WHUPV�RI� OHJDOO\�PDUULHG�
VSRXVHV��,I�3DUOLDPHQW�FDQ�SURYLGH�IRU�VXFK�DQ�HQWLWOHPHQW��LW�QHFHVVDULO\�IROORZV�WKDW�LW�PXVW�DOVR�EH�
DEOH�WR�GHILQH�WKH�FODVV�RI�SHUVRQV�ZKR�KDYH�D�ULJKW�WR�FODLP�LW�DQG�SURYLGH�D�EDVLV�IRU�UHVROYLQJ�DQ\�
FRQIOLFWV�WKDW�PLJKW�DULVH�LQ�FLUFXPVWDQFHV�ZKHUH�WKHUH�LV�PRUH�WKDQ�RQH�FODLPDQW��7KXV�WKHUH�FDQ�EH�
QR�VXJJHVWLRQ�WKDW�LQ�OHJLVODWLQJ�IRU�VXUYLYRUV·�EHQHILWV��LQFOXGLQJ�HQDFWLQJ�DSSRUWLRQPHQW�UXOHV�GHVLJQHG�
WR�DOORFDWH�ULJKWV�LQ�LQVWDQFHV�ZKHUH�WKHUH�LV�PRUH�WKDQ�RQH�VXUYLYRU��RU�HQWLWOHPHQWV�IRU�FRPPRQ�ODZ�



VSRXVHV�3DUOLDPHQW�LV�DFWLQJ�IRU�D�FRORXUDEOH�SXUSRVH��5DWKHU��WKH�SURSRVHG�DPHQGPHQWV�VHW�RXW�LQ�
%LOO�&����DUH�FOHDUO\�DQG�SURSHUO\�SDUW�RI�WKH�´VFKHPHµ�IRU�MXGLFLDO�SHQVLRQV����
�

,Q�VKRUW��EDVHG�RQ�WKH�UHDVRQLQJ�RI�WKH�6XSUHPH�&RXUW�LQ�%HDXUHJDUG��LW�LV�P\�RSLQLRQ�
WKDW�WKHUH�LV�QR�IHGHUDOLVP�REMHFWLRQ�WKDW�FRXOG�VXFFHVVIXOO\�EH�UDLVHG�DJDLQVW�WKH�DPHQGPHQWV�LQ�%LOO�
&�����7KH�GHILQLWLRQ�RI�WKH�FODVV�RI�SHUVRQ�HQWLWOHG�WR�UHFHLYH�DQ�DQQXLW\�RU�RWKHU�SD\PHQW�XQGHU�WKH�
-XGJHV�$FW�DV�ZHOO�DV�WKH�SURYLVLRQ�RI�DSSRUWLRQPHQW�UXOHV�LQ�FDVHV�ZKHUH�WKHUH�DUH�FRPSHWLQJ�FODLPV�
IDOO�ZLWKLQ�WKH�H[FOXVLYH�MXULVGLFWLRQ�RI�3DUOLDPHQW��DV�QHFHVVDULO\�LQFLGHQWDO�WR�IHGHUDO�MXULVGLFWLRQ�WR�
SURYLGH� D� MXGLFLDO� SHQVLRQ� VFKHPH�� 7KLV� MXULVGLFWLRQ� UHSUHVHQWV� D� ´VXEWUDFWLRQµ� IURP� SURYLQFLDO�
MXULVGLFWLRQ�XQGHU�VHFWLRQ�����7R�DWWHPSW�WR�SURYLGH�IRU�D�SURYLQFLDO�UROH�LQ�UHODWLRQ�WR�WKH�VFKHPH�RI�
MXGLFLDO�SHQVLRQV�ZRXOG��DV�'LFNVRQ�&�-��VWDWHG�LQ��%HDXUHJDUG��WXUQ�VHFWLRQ�����RI�WKH�&RQVWLWXWLRQ�
$FW�������´RQ�LWV�KHDGµ��

,�WUXVW�WKDW�WKH�IRUHJRLQJ�UHVSRQGV�WR�WKH�TXHVWLRQV�\RX�KDYH�UDLVHG�LQ�UHODWLRQ�WR�%LOO�
&�����,�ZRXOG�EH�KDSS\�WR�HODERUDWH�RQ�DQ\�PDWWHUV�GLVFXVVHG�LQ�WKLV�RSLQLRQ�DW�\RXU�FRQYHQLHQFH��
�
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