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CHAPTER 4 

  JUDICIAL ANNUITIES 

 

As we noted earlier in this report, the pension arrangements to which members of the Judiciary 

are entitled are an integral part of their total compensation and a critically important element in 

attracting outstanding candidates to serve as judges.  They are also extraordinary, if not unique, 

in the sense that no other pension arrangements in Canadian society are structured in the way that 

judicial annuities are structured.   

In this Chapter, we make substantial recommendations that will change the nature of the judicial 

annuity arrangements.  It is important to understand the context in which we are putting these 

recommendations forward.  Therefore, we begin with a brief historical review of how the judges’ 

annuity scheme has evolved to its present state, and a summary of the current regime, noting the 

major points that differentiate it from other, more broadly representative, retirement income 

schemes. 

 

4.1  Evolution of Annuity Arrangements1 

Members of the Judiciary are entitled to a pension by virtue of Section 100 of the Constitution 

Act, 1867.  They are the only group in society that is constitutionally entitled to such a benefit.  

From the time of Confederation until 1919, federally appointed judges were entitled to retire 

voluntarily after 15 years of service with an annuity equal to 2/3 of their salary (“a 2/3 annuity”).  

There were no mandatory retirement provisions and judges could choose to work, at full salary, 

for as long as they lived.  From 1903-1919, provision existed for judges to retire voluntarily at 

                                                 
1 This section draws largely on the historical review contained in the Submission of the Conference and Council 
dated December 20, 1999, at 3-7 to 3-14. 
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full salary upon reaching age 75 with 20 years of service, or age 70 with 25 years of service, or 

any age with 30 years of service.2  Judges made no contributions toward the cost of these 

retirement income arrangements. 

In 1919, Parliament converted the right to retire voluntarily after 15 years of service with a 2/3 

annuity to a benefit, available only when the Governor-in-Council decided that a given 

retirement would be "in the public interest".  Parliament also eliminated the right to retire on full 

salary for future appointees.  As a result, judges had no automatic retirement income rights, 

although they continued to have the right to lifetime tenure with full salary.  These arrangements 

continued until 1927. 

Over the period from 1927 to 1960, a number of changes were made that, in concert, removed 

the right of lifetime tenure by introducing mandatory retirement concepts.  Mandatory retirement 

at age 75 for justices of the Supreme Court and the Exchequer Court was introduced in 1927 and 

compulsory retirement was accompanied by an annuity of 2/3 of salary.  In 1960, a constitutional 

amendment imposed mandatory retirement provisions for all Superior Court judges at age 75 and 

related amendments to the Judges Act provided a 2/3 annuity for all judges on retirement.  From 

1960 forward, a judge was required to retire on a 2/3 annuity at 75 years of age, and was entitled 

to retire voluntarily with a 2/3 annuity if he or she had attained the age of 70 and had served at 

least 15 years on the Bench.  The annuities were still non-contributory. 

The next change came when Parliament introduced the concept of supernumerary judges.  

Supernumerary judges are judges that have reached eligibility for retirement, but elect to 

continue to work on a half-time basis for full salary.  In 1971, judges could elect supernumerary 

status at age 70 with 10 years of service.  In 1973, election of supernumerary status was extended 

to judges of 65 years of age with a minimum of 15 years of service.  Judges eligible for 

retirement could elect supernumerary status for up to 10 years. The introduction of 

supernumerary judges helped deal with a serious backlog of cases at the time by opening up 

                                                 
2 Friedland, Martin L., A Place Apart: Judicial Independence and Accountability in Canada, Canadian Judicial 
Council, Ottawa: 1995, p. 67. 
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additional positions for the appointment of new judges, while retaining the expertise of highly 

experienced judges on a part-time basis. 

In 1975, judges’ annuities were made contributory.  Judges appointed before February 17, 1975 

were required to contribute 1.5% of salary annually, which at the time was said to be on account 

of improvements to survivors’ benefits that were then introduced.  Judges appointed after 

February 17, 1975 were required to contribute 7% of salary, which included 1% for the 

indexation of retirement income to inflation.  This decision of Parliament was very controversial, 

both because it broke the tradition of non-contributory pensions and because, by grandfathering 

certain judges, it created a situation where judges who were doing exactly the same work were 

compensated differentially (after contributions) depending upon the date of their appointment.  

The decision was the subject of consideration by the Dorfman Commission (1978) and by a 

special Advisory Committee set up to consider judicial annuities that was chaired by Jean 

deGrandpre and reported in 1981.  The decision was also appealed to and upheld by the Supreme 

Court of Canada.3 

Two further changes affected judicial annuities during the 1990s.  

In 1992, Parliament revised the framework that governed tax assistance available for retirement 

savings.  In essence, the changes set a maximum value of tax assistance for individuals 

regardless of whether they were accumulating retirement income through registered pension 

plans or RRSPs.  As a result of these changes, judges -- who had previously been able to 

contribute to individual RRSPs to augment their judicial annuities -- were no longer able to do 

so.  This decision was appealed unsuccessfully to the Federal Court of Appeal. Our 

understanding is that leave to appeal to the Supreme Court is currently being sought.4 

In 1998, in response to recommendations by the Crawford (1993) and Scott (1996) 

Commissions, Parliament amended the Judges Act to allow for voluntary retirement with an 

annuity equal to 2/3 of salary under what is known as a "modified Rule of 80".  That is, with a 

                                                 
3 The Queen v. Beauregard, [1986] 2 S.C.R. 56  
4 Trussler v. R., [1999] 3 C.T.C. 580. 
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minimum of 15 years of service, a judge can now retire with a 2/3 annuity when age plus years 

of service total 80. 

 

4.2  Current Situation 

The main characteristics of the current annuity scheme for judges are the following: 

i) the maximum annuity that can be received is a 2/3 annuity calculated at the 
date of actual retirement; 

ii) the plan is contributory.  Virtually all judges now contribute 7% per annum, 
1 percentage point of which is on account of post-retirement indexation.  
Contributions are fully deductible under the Income Tax Act and judges are 
entitled to RRSP contributions of only $1,000 per year while they are 
contributing to their annuity scheme.  Judges make contributions until they 
actually retire and begin drawing an annuity, even though they may become 
eligible to retire at an earlier date; 

iii) a judge is eligible to retire, with a 2/3 annuity, in the following 
circumstances: 

a) after serving 15 years in office, with a combined age and years of 
service that total 80; 

b) after serving at least 15 years, where in the opinion of the 
Governor-in-Council, the resignation of the judge is conducive to 
the better administration of justice or is in the national interest;  

c) where a judge has become afflicted with a permanent disability 
that prevents the performance of judicial duties; 

d) where a judge reaches the mandatory retirement age with at least 
10 years of service; or 

e) where a judge of the Supreme Court of Canada attains the age of 
65 and has served at least 10 years on that Court; 

iv) a judge who is 65 years of age and has at least 15 years service may elect to 
become a supernumerary judge for up to 10 years, until the age of 
compulsory retirement.  A supernumerary judge continues to work at full 
salary, but at a reduced workload (generally 50% of a full workload).  A 
supernumerary judge, even though eligible for retirement, continues to make 
contributions of 7% per year to the annuity scheme; 
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v) a judge who is eligible to retire with a 2/3 annuity, but is younger than 65, 
may choose to continue working full time until age 65 at which point the 
judge becomes eligible for supernumerary status; and  

vi) a judge must retire at age 75.  If service at age 75 is less than 15 years but 
greater than 10 years, the judge will receive a 2/3 annuity.  If service at age 
75 is less than 10 years he or she will receive 1/10 of a 2/3 annuity for each 
year of service. 

At the time that the judges’ annuity scheme was introduced, employer-sponsored pension plans 

were relatively rare.  Over the past decades they have grown in importance and legislative 

frameworks have been developed federally and provincially to ensure that they meet certain 

basic minimum criteria.   When the judges’ plan was made contributory in 1975, and when 

judges were denied the right to contribute to RRSPs in 1992, their overall annuity scheme began 

to take on some of the characteristics of employer-sponsored plans.  Major differences, however, 

remain. 

Most employer-sponsored plans are structured in a way that allows an individual to accrue a 

certain percentage of salary every year, with a pension benefit based upon the rate of accrual, 

times the number of years of eligibility, times an average of the last several years of salary 

(usually three years or five years).  These plans typically have a maximum allowable pension of 

about 70% of average final salary.  The judges’ plan differs in several important respects:  

i) basing the annuity on final salary, rather than on an average of salaries, is 
more generous than most employer-sponsored plans, but using a maximum 
of 2/3 rather than 70% tends to compensate for this;5    

ii) the 2/3 maximum annuity is "earned" entirely at the time the judge becomes 
eligible for an annuity.  There is no vesting and there are no accrual rights.  
This means that individuals appointed at different ages will have implicit 
accrual rates that vary from one individual to another.  For example, a judge 
appointed at age 40 could retire with a full annuity at age 60, accruing that 
annuity over a twenty-year working span, while a judge appointed at age 50, 
five years after the appointment of the 40 year old, could retire at the same 
time as the 40 year old, aged 65, with exactly the same annuity accrued over 
a fifteen-year working span.  This situation is characterized by the 

                                                 
5 With reasonable growth in salaries, 2/3 of final salary becomes similar to 70% of the average of several past years.  
For example, using the average of past five years (the benchmark for the public service plan) and assuming the same 
salary five years before retirement and a growth rate of 3% per year for the last five years of employment, then 2/3 
of the final salary would equate to 70.7% of the five-year average. 
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Conference and Council as "leading to unequal treatment among judges (a 
characteristic which raises Charter implications)";6 

iii) because there is no vesting or accrual, there is no right to early retirement 
with a pro-rated pension.  If a judge retires prior to attaining eligibility for a 
full annuity according to the modified Rule of 80, there is no provision for 
the payment of a pro-rated or partial annuity, other than for a judge aged 75 
with less than 10 years of service.  In all other cases, judges are entitled only 
to a return of contributions with interest, regardless of how long they have 
served; and 

iv) finally, the overall structure of the judges’ plan makes it more generous 
financially than most employer-sponsored contributory pension plans.  
Insofar as we are aware, only "top-hat", or supplementary executive 
retirement plans in the private sector, which are generally non-contributory, 
are sometimes more generous.  As a point of comparison, for example, 
judges’ contributions amount to between 19% and 25% of the present value 
of their annuities, depending upon actuarial assumptions.7 

 

4.3   Major Issues 

The Conference and Council, in their submissions to the Commission, devoted considerable 

attention to the inequities that they suggested arise as a result of the operation of the modified 

Rule of 80.  In particular, they pointed out that younger appointees are compelled to work more 

years and pay longer before being entitled to retire with exactly the same benefits as colleagues 

who may have been judges for a considerably shorter time.   They submitted that this 

requirement raises serious equality issues, in particular since a majority of recent younger 

appointees are women.  The Commission has taken this concern very seriously.  We have sought 

and obtained expert advice on whether the modified Rule of 80 might be successfully challenged 

under section 15 of the Charter.  We outline that advice, and our own conclusions, below. 

The Conference and Council sought a number of recommendations from the Commission that, in 

their view, were essential to both redress inequities in the annuity scheme and to repair 

inadequacies in the current retirement package.  In particular, they urged that the annuity scheme 

be amended such that: 

                                                 
6 Submission of the Conference and Council dated December 20, 1999, at 3-2. 
7 Submission of the Government dated April 14, 2000, at Appendix 52. 
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i) the modified Rule of 80 be amended to delete the requirement for 15 years of service, 
making it an "unencumbered Rule of 80"; 

ii) eligibility for retirement on a full annuity of 2/3 salary to occur at the earlier of 
attaining 15 years of service (with the annuity payable at age 60) or when the judge 
would be eligible under the unencumbered Rule of 80; 

iii) contributions to the annuity scheme cease after 15 years of service; 

iv) the right to contribute to an RRSP be reinstated after 15 years of service; 

v) the right to elect supernumerary status for up to 10 years be available after 15 years 
of service, provided the judge is at least 55 years of age at that time; 

vi) judges have the right to elect early retirement at any age after 10 years of service, 
with a prorated annuity payable at age 60 (based on salary that would have 
obtained at age 60 and with no actuarial reduction) or payable immediately with an 
actuarial reduction of 3% per year; 

vii) there be more generous pro-ration rules for judges who retire with less than a full 
pension after the age of 65; 

viii) the current provision of the Judges Act that limits survivors to receipt of only one 
judicial pension be eliminated; 

ix) survivors’ benefit provisions be amended to bring the law into conformity with 
existing law and jurisprudence concerning common law and same sex 
relationships; 

x) survivors’ benefits be increased at Government expense and additional options be 
provided for election by judges at their expense; 

xi) single judges be entitled to benefits equivalent to those that are received by judges 
with survivors; 

xii) all pensions be adjusted annually so that they would be based on the higher of the 
original pension indexed for inflation, or the current judicial salary being paid; and 

xiii) judges have the right to increase their annuity beyond 2/3 of final salary at a rate of 
an additional 2.2% of salary for every year (or partial year) of full-time work 
beyond 15 years and/or an additional 1.1% for every year (or partial year of 
supernumerary work. 

The Government, in its initial submission, expressed the view that "changes that would alter 

fundamental features of that scheme [i.e., the current annuity scheme], should only be  
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undertaken following a comprehensive review of the structure and function of the scheme in the 

face of changing demographics and new demands".8  The Government informed the Commission 

in that submission that: 

The Minister of Justice intends to refer to the issue of the adequacy of the 
current judicial annuity scheme to the Judicial Compensation and 
Benefits Commission for consideration sometime following June 1, 2000.  
The Government invites the Commission’s views about the appropriate 
timing of such a review, as well as any preliminary views as to the scope, 
design and conduct of the review.9 

The Government acknowledged that issues related to the provision of survivors benefits to 

survivors who were in a common-law or same-sex relationship with judges should be addressed 

outside the scope of this broader review, as should the requirement for judges to continue to 

make contributions to their annuity arrangements after they had completed the necessary service 

to be eligible for a full annuity. 

In its reply submission of January 21, 2000, the Government presented cost estimates of the 

amendments proposed in the initial submission of the Conference and Council.  The estimated 

costs of all the amendments to the annuity scheme on an accrued liability basis for the 1,014 

members of the Judiciary who would be affected, ranged between $499 million and $594 

million.  The actual cost increase in fiscal year 2000-2001 ranged from $28.3 million to $35.3 

million.  These costs reflect changes proposed to the annuity scheme based on continuation of 

1999 salary levels.  They would be higher with an increase in salary.10   

At the public hearing held by the Commission on February 14, 2000, Counsel for the Conference 

and Council informed the Commission that they accepted the costing numbers of the Chief 

Actuary that had been submitted to the Commission.11   Counsel also indicated at this time that 

the last three requests enumerated in the above list, as well as the request with respect to 

enhanced pro-ration on early retirement for judges who had served beyond 65 years of age, were 

                                                 
8 Submission of the Government dated December 20, 1999, at 17, para. 66. 
9 Ibid., at 17, para. 68. 
10 For example, these estimates calculated that increasing the salary level to $225,000 on April 1, 2000, as requested 
by the Conference and Council, would increase accrued liabilities by $130-170 million, and actual costs by $10.2-
13.9 million. See Reply Submission of the Government, January 21, 2000, Appendix 29, at 3. 
11 Transcript of the February 14, 2000 Public Hearing, Volume II, at 273. 
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no longer being advanced by the Conference and Council as amendments that should be 

considered in this inquiry.  What this meant, in terms of the cost of potential amendments to the 

annuity scheme, was a reduction in the cost estimates provided by the Government of between 

$430 and $510 million in accrued liabilities and between $17.5 and $21.9 million in annual costs. 

In light of this revised position, and having considered the submissions of the principal parties on 

the matter, the Commissioners informed both the Conference and Council, and the Government, 

at the conclusion of the hearing on February 14, 2000, that: 

…the Commission feels that following this Hearing and having taken 
into consideration the reasons for which there was a decision by [the 
Government] to favour a  referral on the comprehensive review of the 
pension plan or the annuity scheme and taking into consideration what 
we heard about some of the items that have been deleted from the list of 
proposals or submissions made by the Judiciary, we would like to ask 
[Counsel for the Government] if you could go back to your clients and 
discuss this further with them in order that we do everything possible to 
meet our requirements of dealing with the whole issue in view of Article 
26 (1) …. When we look at the …issues that are left on the table the 
Commission feels that they could deal with these issues within the 
mandate of 26 (1).12 

At the public hearing on March 20, 2000, Counsel for the Government expanded the list of items 

that the Government felt could be dealt with in this report.  However, it continued to be the 

Government’s position that certain proposals -- particularly those relating to early retirement and, 

by implication, the "appropriate length of a judicial career" -- should be the subject of a 

comprehensive review, to be conducted after the presentation of this report.   

There was clear agreement among all principal parties, however, that the Commission has  

jurisdiction to deal with all the proposals that have been raised in this inquiry.  As Counsel for 

the Government commented on March 20: 

…the Government accepts that the Commission has the jurisdiction to 
deal with all the issues of salary and pensions as a matter of jurisdiction.  
The Government has not made a referral and will not make a referral 
before seeing the Commission's report… 

                                                 
12 Ibid., at 301 to 302. 
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And the Government’s argument is in the framework of what the 
Commission should do, not what it can do, but what the Commission 
should do in that respect.13 

 

4.4  Our Approach to the Issues 

The Commission carefully considered the positions advanced by the Conference and Council and 

by the Government.  We had long and detailed consultations with experts whom we engaged.  

We believe that we are in position to deal fairly and responsibly with the issues that have been 

raised before us within the statutorily mandated time frame of our inquiry.  Therefore, we 

recommend in the balance of this Chapter a number of changes to the annuity scheme for judges 

that in our view respond constructively and responsibly to the changing characteristics and needs 

of the Judiciary in a rapidly evolving society.  Although our recommendations carry with them 

some increased costs, they are not aimed at further enriching the pension plan but, rather, are 

directed at providing additional flexibility and choice, which we believe are important to 

continue to attract the outstanding judicial candidates that the country requires. 

Before discussing the specific recommendations, it is important to comment on the notion of 

what is an "appropriate judicial life span". The Government asserted that this issue is critical to 

the design of the annuity scheme, and is one where there should be deeper study than the 

Commission is in a position to conduct in the context of the current review.  The Conference and 

Council submitted that the appropriate judicial life span is 15 years, although no studies 

supporting this position were provided.   Rather, the proposition was founded upon the historical 

role that 15 years has played in the annuity scheme, particularly in the period between 1867 and 

1919.14  

The Commission recognizes the importance of this issue.  On the basis of the information before 

us, we are unable to conclude that any change is required in the modified Rule of 80 that 

currently determines when judges become eligible for a full annuity.  We believe it is 

nevertheless possible and appropriate to make  recommendations for substantive, practical 

                                                 
13 Transcript of the March 20, 2000 Public Hearing, at 97. 
14 Ibid., at 35 to 36 and 80 to 81. 
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changes that will provide greater fairness and flexibility to judges’ annuities.  We believe that we 

can move a considerable distance toward the increased flexibility that characterizes most modern 

pension plans while maintaining the essential distinguishing characteristic of the judges’ annuity: 

that is, the entitlement to a pension equal to 2/3 of final salary upon eligibility for retirement. 

The balance of this Chapter outlines our reasoning and our recommendations. 

 

4.5  Eligibility for Full Pension 

The Conference and Council have proposed two modifications to the current rules.  First, they 

propose that a judge be eligible for full pension after 15 years of service, although the pension 

would not be payable until the judge reaches age 60.   This change, compared with the current 

regime, would benefit judges who are appointed at ages younger than 50.  Second, they propose 

that the requirement that a judge serve at least 15 years, the requirement now attached to the 

current modified Rule of 80, be removed.  This change would benefit judges who are appointed 

at ages older than 50.  Table 4.1 compares the eligibility age for full pension, and the working 

years necessary to earn it, for judges appointed at different ages, under the current regime and 

that proposed by the Conference and Council. 

We note that the Government took no substantive position on these proposals of the Conference 

and Council, since it argued that the requirements for eligibility for full pension should be 

subject to a subsequent, more detailed review. 

Although the judges’ annuity plan does not have an annual accrual rate, it is possible to calculate 

an implicit accrual rate.  With 15 years of service required to earn an annuity equal to 2/3 of final 

salary, the implicit accrual rate is 4.4% of salary per year.  An accrual rate that exceeds 4% is 

very unusual among pension plans in either the public or private sectors.15  The proposal of the 

Conference and Council for an unencumbered Rule of 80 would further benefit judges who are 

appointed in their 50s and 60s, making it possible to accrue a full annuity with as few as 6 

                                                 
15 For example, accrual rates for members of the House of Commons are 4% per annum.  Some senior Deputy 
Ministers are entitled to accrue retirement income at a rate of 4% per annum for a maximum of ten years. 
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working years.  We are not convinced that it is necessary or desirable to move to an 

unencumbered Rule of 80. 

 
Table 4.1 

Age of Eligibility For Full Pension  
And Working Years Required To Earn It 

 
Current Regime Proposal by Conference and Council Age at 

Appointment Age at 
eligibility 

Working years 
required 

Age at 
eligibility 

Working years 
required 

     38      59      21     53       15 
     40      60      20                      55       15  
     42      61      19      57       15 
     44      62              18     59       15 
     46      63       17     61       15 
     48      64      16     63        15 
     50      65      15     65       15 
     52      67      15     66       14 
     54      69      15     67       13  
     56      71                    15     68                    12 
     58      73      15     69       11 
     60      75      15     70       10 
     62      75      13     71         9 
     64      75      11     72         8 
     66      75        9*     73         7 
     68      75        7**     74         6 

*The retiring judge would receive 90% of a full annuity. 
 **The retiring judge would receive 70% of a full annuity. 
 

As we indicated earlier, the Conference and Council, in arguing for a right to full annuity 

eligibility at 15 years, argued that the current system disadvantages younger judges appointed in 

their late 30s or 40s, many of whom are female.  As can be seen from Table 4.1,  a judge 

appointed at age 40 must work (and contribute) five years longer than a judge appointed at age 

50 in order to receive an identical annuity.  This is not a feature of most pension plans, where the 

amount of the annuity is related to years of service.  The Commissioners engaged Professor 

Patrick Monahan, of Osgoode Hall Law School at York University, to examine whether this 

situation raised concerns under the Charter.  Professor Monahan, in an opinion that is attached at 
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Appendix 7, concluded that there are three significant reasons why an equality rights challenge 

brought on this basis would be unlikely to succeed. 

First, an incomplete picture is obtained if one looks only at the contributions and does not 

consider the benefit received for those contributions.  It is true that a younger appointee 

contributes for a longer time, but it is also true that a younger appointee will retire at a younger 

age than an older appointee and can therefore be expected to receive the annuity for a longer 

period.  Indeed, as set out in Professor Monahan’s opinion, calculations provided by the Office 

of the Chief Actuary show that: 

…the annuity available to an appointee at age 40 will have a present 
value of approximately $5 million in the year 2020, which is significantly 
higher than the present value of the annuity available to the 50 year old 
appointee ($3.64 million in the year 2015) or the 60 year old appointee 
($2.64 million in the year 2015).  Even discounting for inflation between 
the years 2015 and 2020, the present value of the 40 year old's annuity is 
approximately 19 per cent higher than that of the 50 year old appointee, 
and 63 per cent higher than that of the 60 year old appointee.  Female 
appointees are assumed to live longer than male appointees and thus the 
present value of their individual annuities (considered without regard to 
the value of a survivor's annuity) is uniformly higher for all age groups.  
However the life expectancies of survivors of male appointees are 
assumed to be longer, which has the effect of increasing in relative terms 
the present value of the total annuity attributable to male judges to a 
level which is broadly comparable to the value of the total annuity 
attributable to female judges. (at 2)   

On this point, Professor Monahan concludes that "since younger appointees are entitled to 

receive an annuity with a present value that is far greater than older appointees, they cannot be 

said to be subject to unequal treatment." (at 3) 

The second reason why Professor Monahan concludes that a challenge would be unlikely to 

succeed is that the age of judicial appointment is within the significant control of the appointee.  

…if a potential candidate came to the view that the judicial annuity 
scheme is discriminatory towards younger appointees, he or she could 
avoid this discrimination by waiting to apply until a later date. On this 
basis, even if it were to be found that there was some form of inequality 
inherent in the judicial annuity scheme, it is arguable that the inequality 
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can be avoided by the conscious choice of candidates and thus cannot 
give rise to a successful equality rights claim. (at 3) 

Third, Professor Monahan concludes that even if the scheme were found to impose some sort of 

unequal treatment, it "nevertheless confers a significant economic benefit on judicial appointees 

of all ages.  Therefore it is very unlikely that the judicial annuity scheme could be held to be 

discriminatory, within the definition elaborated by the Supreme Court of Canada". (at 3) 

Professor Monahan’s conclusions with regard to the Charter suggest to us that it is not legally 

necessary to change the current eligibility for retirement as reflected in the modified Rule of 80.  

The question remains, however, whether it is desirable to do so even though it may not be legally 

required.   

We have considered carefully the proposal to allow eligibility for a full pension after 15 years.  

On the one hand, we recognize the role that 15 years of service has played historically.  We also 

recognize that providing a full entitlement to 2/3 of salary after 15 years of service would be 

extraordinarily generous in comparison to other broadly based pension plans.   On balance, we 

conclude that we do not have an adequate basis at this time to accept the proposal of the 

Conference and Council that judges be entitled to a full pension after 15 years of service.   

There is an additional factor that we believe important in this connection.  Although younger 

appointees do receive a greater annuity (in present value terms) than older appointees, they must 

serve a longer time to "earn" this pension.  Because there are no early retirement provisions in 

the annuity scheme, they are effectively locked in to what can be a very long period of service to 

receive any benefit other than a return of their own contributions with interest.  Shortening the 

eligibility requirement to 15 years is one way of addressing this concern.  But another way is to 

provide more flexibility in the form of early retirement options.  We recommend such options 

below.  We believe that this additional flexibility will be helpful in encouraging younger 

candidates to apply, as well as providing additional retirement planning opportunities for those 

now serving as judges. 
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4.6  Cessation of Contributions  

The Conference and Council proposed that contributions to the annuity scheme cease after 15 

years of service, whether or not a judge is then eligible to retire.  The Government submitted that 

contributions should be reduced from 7% to 1% of salary at the time that a judge becomes 

eligible for a full annuity. 

The Commission also received submissions on this point from Mr. Justice Douglas Lambert, of 

the Court of Appeal for British Columbia and Court of Appeal for Yukon, who took the position 

that requiring contributions after a judge has effectively earned the right to retire with a full 

annuity is not only unfair, but is unlawful and unconstitutional.16   

This issue was also considered by the Scott Commission (1996), which noted that "the sum of the 

annual pension contributions of 7% made by judges to retirement are modest relative to the final 

costs borne by the Crown".17 On this basis, it agreed with the earlier conclusions of the Crawford 

Commission (1993), which supported the continuation of judges’ contributions towards the cost 

of their pensions until those who are entitled to retire do so.  The Scott Commission commented 

that any "perception of inequitable treatment is surely tempered by the benefits afforded the 

annuitant under the present arrangement."18 

After hearing and considering the submissions of Justice Lambert and those of the Conference 

and Council and of the Government, we concluded that contributions toward the judges’ annuity 

should not continue past the point where the judge is eligible to receive that annuity.  Even 

though there is no concept of annual accrual, it would nevertheless be the case that additional 

contributions were being required in circumstances where no additional benefit was forthcoming.  

We have noted that this is not the case in employer-sponsored pension plans.  We do recognize 

that the 7% contribution is made up of two components -- 6% on account of the pension and 1% 

as a contribution to the indexation of the pension in retirement.  The pension plan for the federal 

public service requires that the 1% contribution continue even after the maximum pension has 

                                                 
16 Submission of Mr. Justice Lambert to the Commission dated December 6, 1999 and the Transcript of the March 
20, 2000 Public Hearing, at 47 to 66. 
17 Scott (1996), at 22. 
18 Ibid. 
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been earned, so long as the individual continues in employment.  We believe that this is also a 

reasonable situation for the Judiciary. 

Recommendation 6  

The Commission recommends that, effective as of April 1, 2000, contributions 
toward a judicial annuity be reduced from 7% of salary to 1% of salary for the 
period during which a judge is entitled to receive a full annuity but continues to 
work in either a full-time or supernumerary capacity. 

 

4.7  Contributions to RRSPs 

The Conference and Council requested the right to fully contribute to RRSPs after 15 years of 

service.  There is no explicit link in the submission of the Conference and Council to the 

eligibility for retirement after 15 years and the cessation of contributions after 15 years, but there 

is a certain logic in linking the two proposals.  Counsel for the Government pointed out that, for 

public service pensions, the RRSP limit is restored once contributions cease.19 

The Commission sees no reason, either in policy or precedent, why contribution room to RRSPs 

should not be restored when judges cease making contributions to their annuity.  We understand 

that this will not happen automatically, but will require amendment to Regulation 8309(2) of the 

Income Tax Act. 

Recommendation 7 

The Commission recommends that, effective as of April 1, 2000, the relevant 
regulations under the Income Tax Act be amended to afford judges the 
opportunity to contribute to RRSPs at the time they cease making contributions 
to the judicial annuity scheme, on the same basis as public servants are now 
allowed to do. 

 

                                                 
19 Transcript of the March 20, 2000 Public Hearing, at 15. 
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4.8  Supernumerary Status 

The ability for judges to elect supernumerary status, under certain conditions, was introduced in 

1971.  The election to supernumerary status allows a judge who would otherwise be eligible for 

retirement, and an annuity equal to 2/3 of salary, to continue to work on a half-time basis for full 

salary.  When the measure was introduced in 1971 the then Minister of Justice, testifying before 

the Standing Committee on Justice and Legal Affairs, explained the proposal in the following 

terms: 

The advantages of the proposition before you, Mr. Chairman, are that 
the judges will be induced to vacate their ordinary judicial office, will be 
able, thereby, to create a vacancy for younger appointments, and yet the 
supernumerary judges will be available at all times; it will provide a 
larger proportion of younger judges and yet at the same time retain a 
pool of capable experienced judges at the disposal of the chief justice.20 

As a result of the 1971 changes, judges were afforded the opportunity to elect supernumerary 

status at age 70, with a minimum of 10 years on the Bench.  Judges could serve in a 

supernumerary capacity for five years, until mandatory retirement at age 75.  

In 1973, amendments were passed that permitted judges to elect supernumerary status at age 65, 

rather than 70, for a maximum period of 10 years, so long as the judge had served at least 15 

years.    This change linked the ability of judges to elect supernumerary status with the 

conditions at which they became eligible for a full annuity of 2/3 of salary.  In 1998, conditions 

for eligibility for a full annuity were revised to incorporate the modified Rule of 80, which 

provided additional flexibility to younger judges in terms of their retirement options.  But no 

corresponding changes were made to eligibility for supernumerary status.  As a result, judges 

who are now eligible for a full annuity at ages younger than 65 years cannot opt for 

supernumerary status without continuing to serve for a further period as a full-time judge. 

The submissions of the Conference and Council suggest that supernumerary status is not only 

cost neutral to the Government, but that it is a net benefit since a supernumerary judge 

effectively works half-time for 1/3 of his or her salary (that is, the difference between full salary 

                                                 
20 Submission of the Government dated April 19, 2000, at 3 and at Appendix 53. 
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and what the judge would be entitled to as an annuity if he or she retired).  The Crawford 

Commission (1993) accepted this analysis but went on to state that: 

We would encourage chief justices to continue to carefully monitor the 
implementation of the supernumerary programme in their respective 
courts.  We would invite the Canadian Judicial Council to consider 
documenting court management of the supernumerary programme so 
that it might confirm for future Triennial Commissions whether the basic 
assumptions surrounding supernumerary service, such as the 50% 
workload factor, remain valid in the years ahead as the number of 
supernumerary judges increases.21             

To the best of our knowledge, such follow-up activities have not been undertaken. We reiterate 

the encouragement given by the Crawford Commission (1993) to the Council to actively collect 

relevant information in this area with a view to making it available for future quadrennial 

reviews. 

We have considered the reasons why supernumerary status was introduced and our conclusions 

are that it was a useful response to both the backlog in judicial cases and the desire to renew the 

judiciary and make it more reflective of demographics in a changing Canadian society.  We 

believe that both of these objectives suggest that there be no substantive change at this time in 

the basic concept of supernumerary status.  We do find, however, that there is no logical basis for 

the gap between eligibility for a full annuity and the ability to elect supernumerary status that has 

opened up since the introduction of the modified Rule of 80.  Therefore, we conclude that this 

gap should be closed.               

Recommendation 8  

The Commission recommends that, effective as of April 1, 2000, judges have the 
right to elect supernumerary status for a period not exceeding 10 years upon 
attaining eligibility for a full pension. 

 

 

 

                                                 
21 Crawford (1993), at 25. 
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4.9  Early Retirement 

At the present time judges are not allowed any early retirement benefits.  A judge appointed at 40 

years of age must serve 20 years to qualify for a full annuity.  If he or she serves any time less 

than 20 years, the only compensation is return of the judges’ contributions with interest.  As we 

have seen, judges’ contributions account for only a small portion of the value of the annuity and 

judges have been denied RRSP room for all of the time during which they are making 

contributions to the annuity program.  This lack of any early retirement consideration strikes us 

as inflexible and unfair.   

We believe that many of the alleged inequities in the annuity scheme would become substantially 

less difficult if judges could elect to retire with some pension benefits after a reasonable period 

of service.  For example, a judge appointed at 40, who must now work 20 years to attain the 

same pension that an older judge can attain by working 15 years, might feel differently about the 

additional five years if he or she could also retire after 15 years, with some pension benefits, and 

pursue other professional or personal interests.  Similarly, a judge who is appointed in his or her 

late 50s, and now must work until the early 70s to attain any judicial pension, could be less 

interested in an unencumbered Rule of 80 if it were possible to retire earlier with some pension 

benefits.  We therefore believe that an early retirement option is of critical importance. 

We also believe that an early retirement option is strongly suggested by the changing nature of 

the judiciary -- that is, by the demographic and gender characteristics of new appointees, and the 

increasingly complex and difficult nature of the judicial workload.   In the modern world, 

pension arrangements ought not to act as "golden handcuffs" but should facilitate rational career 

planning on a fair and reasonable basis. 

The Conference and Council have proposed that judges have the right to take early retirement at 

any age after 10 years of service, on a pro-rated annuity.  Consistent with the view that the 

annuity should be fully earned after 15 years, the Conference and Council suggest that the pro-

rated annuity should be payable at age 60 and should be calculated as 2/3 of the salary that 

pertains at that time, times a fraction that would be equal to the actual number of years of service 

divided by 15.  It further submits that a judge should be able to take the annuity immediately 
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upon retirement, in which case it would be calculated as 2/3 of the final salary times the same 

fraction, reduced by 3% per year for every year in advance of age 60. 

The Government made no submission on the issue of early retirement, arguing that this was one 

of the issues which turned upon the broader questions it wished to have explored in its suggested 

review of the entire annuity scheme.   The submission of the Conference and Council suggested 

that one reason for proposing an early retirement scheme was to address the issue of burnout.22  

In oral submissions before the Commission, Counsel for the Government argued that there is 

inadequate information about the extent to which burnout is a problem, and even if it is a serious 

problem, there are other methods that can be introduced to deal with it short of early retirement 

provisions.23 

As indicated above, the Commission does not rest its conclusions with regard to early retirement 

on the existence of burnout.  In our view, the case for early retirement with some pension benefit 

is one of planning flexibility and fairness.  It appears to us that the key issue is not whether to 

provide a benefit, but how it should be structured. 

We regret that the Government did not put forward any views in this regard.  We feel 

nonetheless that we have developed a model that is reasonable in the circumstances.   There are a 

number of parameters that must be decided upon to develop an early retirement regime.  These 

include: 

i) the threshold at which a judge would be entitled to elect early retirement; 

ii) the manner in which the pension should be calculated and pro-rated, and the 
date at which an unreduced pension could begin to flow to the retired judge; 
and 

iii) the actuarial penalty that should be imposed if the judge chooses to take an 
immediate pension at the time of early retirement. 

 

                                                 
22 Submission of the Conference and Council dated December 20, 1999, at 3-26. 
23 Transcript of the March 20, 2000 Public Hearing, at 33 to 35. 
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The Threshold for Early Retirement 

We believe that those who would seek appointments to the Bench should do so with a view to 

serving a reasonable length of time and devoting a considerable portion of their career to this 

endeavour.  We also note that it is the norm among most pension plans in both the private and 

public sectors, to set age 55 as a threshold for early retirement eligibility. We have concluded 

that this is an appropriate standard to apply at this time to the judges’ pension plan. 

Recommendation 9 

The Commission recommends that, effective as of April 1, 2000, to be eligible 
for early retirement with a pro-rated pension, a judge must serve at least 10 
years and must be at least 55 years of age. 

 

Calculation of the Pension 

A judge who is eligible for a pro-rated pension would have the pension calculated as 2/3 of 

salary at the time the election for early retirement is made, multiplied by a fraction calculated as 

the number of years of service divided by the number of years of service necessary for that judge 

to become eligible for a full pension.  The denominator will vary by age of appointment, as 

shown in Table 4.1.  For example: 

i) a judge appointed at age 38 and choosing early retirement at age 55 would 
receive 17/21 of his or her pension; 

ii) a judge appointed at age 44 and choosing early retirement at age 55 would 
receive 11/18 of his or her pension; and 

iii) a judge appointed at age 56 and retiring 10 years later at age 66 would 
receive 10/15 of his or her pension. 

In each of these cases the pension would not be payable before age 60 but would be indexed by 

the Consumer Price Index in each of the years for which it was deferred. 
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Recommendation 10 

The Commission recommends that, effective as of April 1, 2000, a pro-rated 
pension, available to any judge who has served at least 10 years and is at least 55 
years of age, be calculated as 2/3 of salary in the year that early retirement is 
elected, multiplied by the number of years of service divided by the number of 
years which the electing judge would have been required to serve in order to 
earn a full annuity.    

 

Recommendation 11 

The Commission recommends that, effective as of April 1, 2000, the pro-rated 
pension not be payable without actuarial reduction prior to the judge attaining 
age 60 and that the amount of the pension be indexed by the Consumer Price 
Index in each year that it is deferred. 

 

Actuarial Penalty for Immediate Payment 

Virtually all early retirement provisions allow the annuitant a choice between deferring the pro-

rated pension until some later date, with no actuarial reduction, or taking an immediate pension 

that is reduced by an amount that, in principle, should be cost-neutral with respect to taking the 

pension earlier or later.   

The Conference and Council asked for a reduction of 3% per year for each year in advance of 

age 60 that the annuitant receives the pro-rated pension.  The information we have received from 

our experts suggests that early retirement penalties typically vary from 3% to 6% per year.   A 

6% penalty was the traditional, widely used penalty in the 1960s and 1970s but has often been 

reduced over the years.  A 5% penalty is widely used now and is the rate that is applied in the 

federal public service pension plan, including senior Deputy Ministers.  The 3% penalty rate is 

the minimum penalty rate that Canadian income tax rules permit in combination with generous 

formulas for the entitlement to an unreduced pension.  It is widely used with executive pension 

plans when an important objective is to maximize the tax advantage provided under the Income 

Tax Act. 
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The cost of various penalties to the plan sponsor will depend upon the specific characteristics of 

each plan.  In general, a 5% penalty will always cause some additional, but not necessarily 

significant, cost.  A 3% penalty tends to cause significant cost increases because of the larger 

pension being paid and the greater inducement to early retirement that derives from a lower 

penalty.  The cost will be proportional to the usage of the option, and the lower the penalty, the 

greater the expected use of the option will be. 

Recommendation 12 

Should a judge who is eligible for early retirement wish to elect a pro-rated 
annuity that is payable immediately, the Commission recommends that the 
value of the annuity be reduced by 5% per year for every year that the annuity 
is paid in advance of age 60. 

 

Summary of Early Retirement Recommendations 

Table 4.2 shows the increased retirement flexibility that these proposals provide to judges who 

are appointed at different ages.  Under the current regime, a judge who retires before the earliest 

age of retirement (column 2) is entitled to only a return of his or her own contributions plus 

interest.  Under the proposed recommendations, a judge appointed at 40, choosing to retire at 55 

would have an annuity of 50% of salary if deferred to age 60 or 37.5% of salary if the annuity is 

taken at retirement. 
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Table 4.2  
Early Retirement Options Under Recommended System 

 
 
Early retirement options under recommended system 

 
 
 
Age at 
appointment 

 
Earliest age of 
retirement with 
full (2/3) annuity 
(identical for 
current and 
proposed 
systems) 

 
Earliest age 
of retirement 
with pro-
rated annuity 

Pro-rated annuity 
as % of salary at 
time of early 
retirement, if 
deferred to age 60 

Pro-rated annuity 
as % of salary at 
time of early 
retirement, if taken 
at retirement. 

      40        60         55     50%       37.5% 
      44        62          55    40.8%       30.6% 
      50        65         60    44.4%       44.4% 
      56        71         66    44.4%       44.4% 
      60        75         70    44.4%       44.4% 
      65        75         75    66.7%       66.7% 

 

4.10  Survivor Benefits 

The Conference and Council raised four concerns with regard to the structure and level of 

survivors’ benefits.  They proposed that: 

i) legislation be amended to bring the Judges Act into conformity with existing 
law and jurisprudence regarding the rights of survivors of common-law or 
same-sex relationships; 

ii) the annuity payable to a survivor should be increased from 33.3% to 40% of 
salary if the judge dies while in office, and from 50% to 60% of the judge’s 
annuity if the judge dies while in receipt of an annuity; 

iii) a judge, at the time of retirement, should have the right to elect a higher 
survivor benefit for the lifetime of the survivor, with the initial pension being 
actuarially reduced to make such an election cost-neutral to the government; 
and 

iv) subsection 44(3) of the Judges Act, which limits to one the number of 
survivors' pensions that can be paid under the Act, should be repealed. 

Bill C-23, which was introduced by the Government on February 11, 2000, responds to the first 

proposal of the Conference and Council with respect to common-law and same-sex relationships.  

The views of the Commission were sought with respect to this legislation.  In a letter to the 
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Minister of Justice dated March 27, 2000 (at Appendix 8), the Commission endorsed the 

proposals to amend the Judges Act contained in Bill C-23.  

With respect to the second proposal, the Conference and Council indicated that this was 

recommended by both the Guthrie Commission (1987) and the Courtois Commission (1990).24 

Both of those Commissions recommended that the benefit increase apply only to future deaths 

and not to existing survivors.  Neither the Guthrie nor Courtois Commissions appear to have 

addressed the issue of who would pay for this benefit enhancement, suggesting by implication 

that it would be at Government expense.  The Scott Commission (1996) also addressed the 

survivor benefit issue, noting that estimates that it received suggested that the cost of the reform 

would be "in the neighbourhood of $2 million over five years escalating accordingly 

thereafter".25  The Scott Commission chose to recommend no change in benefits because it felt 

that a salary increase was a higher priority. 

The existing survivors’ benefits in the judges’ plan are identical to those available to federal 

public servants.  Pension benefit standards legislation, which governs minimum acceptable 

standards for private sector pension plans, requires survivors’ benefits of at least 60% of pension.  

In most plans that offer this benefit, the annuitant’s pension is actuarially reduced to fund the 

higher level of benefit that is paid to survivors, with no net cost to the plan.  This Commission 

supports increasing survivors’ benefits but the question of who pays for this enhancement 

deserves consideration and comment. 

The Government’s estimated costing in accrued liabilities under the annuity scheme for the 

increase in survivors’ benefits ranged from $39.7 to $49.6 million, depending upon which 

actuarial assumptions were employed in the calculation.  The actual increase in annual costs was 

estimated at between $2.8 and $3.7 million per year. 

The Commission also received information from Statistics Canada about the treatment of 

survivors’ benefits in public and private pension plans.  This information covers 6,901 registered 

pension plans with 4.45 million members.  Of the total, 24.2% of all members belong to plans 

                                                 
24 Guthrie (1987), at 19 and Courtois (1990), at 29.   
25 Scott (1996), at 24. 
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that provide only a survivors’ benefit of 50% of the pension.  An additional 53.5% of all 

members belong to plans that provide survivors’ benefits equal to 60% of the annuity, but require 

a reduction of the initial benefit.  Only 8.3% of all members have survivors’ benefits of 60% with 

no reduction of the initial benefit.26 

We reiterate an important principle that we articulated at the beginning of this Chapter, namely, 

our overall concern in addressing the structure of the annuity scheme, which is relatively 

generous, is not to enrich the program further but to provide greater planning flexibility and 

choice to current and future judges. 

Recommendation 13 

The Commission recommends that, effective as of April 1, 2000, the annuity 
provisions of the Judges Act be amended to provide judges with the option to 
elect a survivor’s benefit of 60% of the judicial annuity, with a consequent 
reduction in the initial benefit calculated to minimize any additional cost to the 
annuity plan. 

 

The Conference and Council also requested the ability to elect survivors’ benefits in excess of 

60% on a cost neutral basis.   In principle, we see no problem with this request as it appears to be 

a simple extension of the previous request.  In practice, however, we have been cautioned that it 

is not strictly possible to make such elections on a cost-neutral basis because of the age at which 

judges retire.  Indeed, Mr. Cornelis of the Office of the Chief Actuary has commented that "true 

cost neutrality cannot be achieved" and that the election is tantamount to giving a retired judge 

"the right to buy insurance at a standard cost but without a medical examination".27  We 

conclude that some additional flexibility should be provided, but we believe that the extent of 

such flexibility should be limited to contain costs. 

 

                                                 
26Statistics Canada, Pension Plans in Canada.  Catalogue no. 74-401-SPB, January 1 1997, Table 18.  The 
information was contained in the Submission of the Government dated March 31, 2000 at Appendix 43. 
27 Submission of the Government dated January 21, 2000, at Appendix 29, at 8. 



87 

 

Recommendation 14 

The Commission recommends that, effective as of April 1, 2000, judges have the 
further flexibility to elect a survivor’s benefit of up to 75% of the annuitant’s 
pension, with an actuarial reduction to initial benefits that will make the 
election as close to cost neutral as possible. 

 

Finally, the Conference and Council requested that the limitation in the Judges Act, which 

prevents a survivor of more than one judge from collecting more than one survivor’s benefit, be 

removed.  The Commission sees no justifiable basis for continuance of this provision. 

Recommendation 15 

The Commission recommends that subsection 44(3) of the Judges Act be 
repealed. 

 

4.11  Addressing the Impact of the Salary Freeze 

As previously referred to in this report, the Government imposed a freeze on judges’ salaries, by 

suspending automatic indexation from December of 1992 until March of 1997.   This was 

implemented as part of a broader series of restraint measures contained in the Public Sector 

Compensation Restraint Act (Canada).  The Scott Commission (1996) recommended that the 

Government introduce an appropriately phased upward adjustment in judicial salaries, beginning 

April 1, 1997, so as to ensure that the erosion of the salary base caused by the elimination of 

statutory indexing was effectively corrected. 

During the period of the freeze, 131 judges retired.  The Conference and Council submitted that 

the pensions of these retired judges (or, where applicable, their survivors) should be increased to 

reflect the "catch-up" in salary that was recommended by the Scott Commission.  The 

Commission also received a submission from the Honourable Wallis Kempo who urged that 

judges who were actively working during the freeze period and then retired effective 1996 and 

onward, have been either forgotten or ignored.  Madame Justice Kempo stated that these judges 
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have been denied not only compensation for the freeze years but, as well, reduced annuities as a 

consequence.28 

While the Government did implement the Scott Commission recommendations with regard to 

salary, it did not implement them retroactively.  Indeed, the position of the Government is that 

the economic objectives that a wage freeze is intended to secure are at risk if those subject to the 

freeze have expectations that the impact of the wage freeze on incomes will be redressed 

subsequently.  Counsel for the Government submitted that: 

…it has not been demonstrated that the freeze was unfair and needs to be 
redressed.  The Scott Commission did not recommend a salary increase 
because the freeze was somehow unfair but because post-freeze salaries 
needed to be at a certain level.29 

Counsel for the Government also noted that the pensions of public servants who retired during 

the freeze were similarly affected, with no offsetting measures. 

The Commission recognizes that the freeze has had an adverse impact on some individual judges 

and their survivors.   However, judges were not singled out as targets of wage restraint and the 

adverse impacts of the wage freeze were experienced by other Canadians as well.  As a matter of 

principle, we do not accept that the adverse impact of the freeze should be redressed and we are 

not prepared to recommend the adjustment of pensions for those annuitants who retired during 

the freeze, or their survivors.  

 

4.12  Special Retirement Provisions for Supreme Court Justices 

Justices of the Supreme Court are permitted by law to participate in the deliberative process and 

judgment-writing on cases that they heard, for a period of up to six months after retirement.  The 

Registrar of the Court, in a submission to the Commission, noted that: 

It is in the best interests of the litigants and of the Court to have the 
complete Bench which heard an appeal make the decision.  In particular, 

                                                 
28 Letter from the Honourable Wallis Kempo dated December 20, 1999. 
29 Transcript of the March 20, 2000 Public Hearing, at 30. 
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this avoids potential gridlock situations the Court could face with an 
even number of judges which could result in costly rehearings.30 

The Registrar submitted that for this six-month period after retirement, Supreme Court Justices, 

with the certification of the Chief Justice, should be eligible for supernumerary status, and 

receive full salary, and an appropriately pro-rated portion of Incidental and Representational 

Allowances.  We do not see the need to formally grant supernumerary status to Supreme Court 

Justices in this situation, but we do believe that they should receive full salary and pro-rated 

allowances for the period of time they are called upon to complete this work. 

Recommendation 16 

The Commission recommends that, effective as of April 1, 2000, a Justice of the 
Supreme Court of Canada who retires and who, with the certification of the 
Chief Justice is required to participate in judgments for up to six-months 
following retirement, be compensated at full salary (calculated at the time of 
retirement) for the time that he or she so serves, and be entitled to an 
appropriate portion of the Incidental and Representational Allowances. 

 

4.13  Cost of Pension Proposals 

We requested the Commission’s experts to review our recommendations, together with the cost 

estimates of the requests of the Conference and Council that were prepared by the Office of the 

Chief Actuary and submitted to the Commission.  We asked them, in light of this information, to 

provide their best estimates of the cost of the recommendations made in this Chapter.  The 

detailed assumptions and results are provided at Appendix 9. 

Overall, our recommendations concerning judicial annuities will decrease accrued liabilities by 

up to $800,000 and will increase the annual cost of judicial pensions by $2.23 to $2.49 million.  

Virtually all of the annual cost increase, which has no impact on the accrued liabilities, is 

attributable to cessation of contributions at the time of eligibility for a full pension. 

                                                 
30 Submission of the Registrar of the Supreme Court of Canada dated December 16, 1999, at 5  to 6. 


